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To protect the integrity of the practice
of medicine as well as the government
health care budget, federal and state stat-
utes limit arrangements between medical
referral sources. Those laws and regula-
tions potentially affect any transactions
between health care providers, including
service contracts, compensation struc-
tures, ownership interests, investments,
leases for space or equipment, joint ven-
tures, acquisitions, gifts, donations, dis-
counts, and virtually any other exchange
of remuneration. Violations may result in
significant administrative, civil and crimi-
nal fines. The new health care reform law
dramatically increased exposure for viola-
tions by expanding the statutory prohibi-
tions, increasing penalties, and broaden-
ing the government’s power to prosectte
violations. Lawyers and other profes-
sionals must beware the laws and regula-
tions as they advise health care clients and
structure transactions.

Anti-Kickback Statute (AKS)

The federal AKS prohibits anyone
from knowingly -
and willfully so-
liciting, offering, s
receiving, or pay- '
ing any form of
remuneration to
induce referrals
for any items or
services for which
payment may be
made by any fed-
eral health care
program.' The
AKS is a criminal
statute: its violation is a felony and may
result in a $25,000 fine and/or imprison-
ment for up to five years.> In addition,
the new Patient Protection and Affordable
Care Act makes a violation of the AKS
also a violation of the federal False Claims
Act,? which exposes the defendants to ad-
ditional civil penalties and private qui tam
actions.’ The AKS is very broad—it ap-
plies to any form of remuneration, includ-
ing kickbacks, free or discounted items or
services, business opportunities, perks, or
anything else of value offered in exchange
for referrals. The statute applies if “one
purpose” of the transaction is to gener-
ate improper referrals.® It applies to any
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The new health care reform law dramatically increased
exposure for violations by expanding the statutory
prohibitions, increasing penalties, and broadening the
government’s power to prosecute violations.

persons who are in a position to make or
influence referrals, including health care
providers, management, program benefi-
ciaries, vendors, and even attorneys. In
US. v Anderson® for example, physi-
cians, hospital administrators, and outside
attorneys were indicted for entering con-
tracts with physicians to provide medical
director services as a way to generate re-
ferrals from the physicians and business
for the hospital.

Despite its breadth, the AKS does
have limitations. First, it applies only to
referrals for items or services payable by
government health care programs such as
Medicare or Medicaid.” If the parties to
the arrangement do not participate in gov-
ernment programs or are not in a position
to make referrals relating to government
programs, then the statute should not
apply. Second, because of its potential
breadth, the federal government has is-
sued statutory exceptions and regulatory
safe harbors which offer protection if the
transaction fits all the specified require-
ments.* For example, exceptions and safe
harbors apply to employment or personal
services contracts, space or equipment
leases, investment interests, etc., so long
as those transactions meet regulatory re-
quirements.”  Third, interested persons
who are concerned about a transaction
may obtain an Advisory Opinion from
the Office of Inspector General (“OIG”)
concerning the proposed transaction. Past
Advisory Opinions are published on the
OIG’s website, www.hhh.oig.hhs.gov/
fraud. Although the Advisory Opinions
are binding only on the parties to the spe-
cific opinion, they do provide guidance
for others seeking to structure a similar
transaction.

Ethics in patient referrals act:
(Stark)

The federal Stark law prohibits physi-
cians from referring patients for certain

designated health services to entities with
which the physician (or a member of the
physician’s family) has a financial rela-
tionship unless the transaction fits within
a regulatory safe harbor." Stark also pro-
hibits the entity that receives the improper
referral from billing for the items or ser-
vices rendered per the improper referral."!
Unlike the AKS, Stark is a civil statute:
violations may result in civil fines rang-
ing up to $15,000 per violation and up to
$100,000 per scheme in addition to pay-
ments received for services rendered per
improper referrals.'

Also unlike the AKS, Stark is a strict
liability statute; it does not require in-
tent."* Additionally, Stark applies only to
referrals by physicians, i.e., M.D.s, D.O.s,
podiatrists, dentists, chiropractors, and
optometrists,'* or with members of such
physicians’ families; it does not apply to
transactions with other health care provid-
ers. Finally, unlike the AKS, Stark applies
only to referrals for certain designated
health services, (DHS), payable by Medi-
care and Medicaid;" it does not apply to
referrals for other items or services.

However, like the AKS, Stark is very
broad—it applies to any type of financial
relationship between physicians (or their
family members) and a potential provider
of DHS, including any ownership, invest-
ment, or compensation relationship.'®
Thus, the statute applies to everything
from ownership or investment interests to
compensation among group members to
contracts, leases, waivers, discounts, pro-
fessional courtesies, medical staff benefits,
or any other transaction in which anything
of value is shared between the parties. If
Stark applies to a financial relationship,
then the parties must either structure the
arrangement to fit squarely within one of
the regulatory safe harbors'’ or not refer
patients to each other for the designated



health services covered by the statute and
regulations.

Civil Monetary Penalties Law:
(CMP)

The CMP prohibits certain transac-
tions that have the effect of increasing uti-
lization or costs to federally funded health
care programs or improperly minimizing
services to beneficiaries."* For example,
the CMP prohibits offering or providing
inducements to a Medicare or Medicaid
beneficiary that are likely to influence the
beneficiary to order or receive items or ser-
vices payable by federal health care pro-
grams.'” This law may affect health care
provider marketing programs as well as
contracts or payment terms with program
beneficiaries.”” Similarly, the CMP law
prohibits hospitals from making payments
to physicians to induce the physician to
reduce or limit services covered by Medi-
care.?* Thus, the CMP law usually pro-
hibits so-called “gainsharing” programs
in which hospitals split cost-savings with
physicians.> Finally, the CMP law pro-
hibits submitting claims for federal health
care programs based on items or services
provided by persons excluded from health
care programs.” As a practical matter,
the statute prohibits health care providers
from employing or contracting with per-
sons or entities who have been excluded
from participating in federal health care
programs.** Violations of the CMP statute
may result in significant penalties ranging
from $2,000 to $50,000 per violation.”

Medicare reimbursement rules

The Center for Medicare and Med-
icaid Service, (CMS), has volumes of
esoteric rules that apply to reimbursement
for services provided under government
health care programs that are buried in
federal regulations and program manuals.
For example, the rules govern such items
as when a health care provider may bill
for services provided by another entity,
supervision required for such services,
and the location that such services may
be performed. In addition, the amount
of government reimbursement may differ
depending on how the transaction is struc-
tured, e.g., whether it is provided through
an arrangement with a hospital or by a
separate clinic or physician practice. The
rules concerning reimbursement and reas-
signment should be considered in struc-
turing health care transactions if the en-
tities intend to bill government programs
for services.

Idaho Anti-Kickback Statute
Idaho has its own, little-known ver-
sion of the federal AKS. [daho prohibits

The Idaho Board of Medicine has used the N
Medical Practices Act to challenge arrangements in
‘which physicians share ownership or control of
a practice with non-physicians.

health care providers from paying others
to make referrals to the provider or from
providing services to someone who was
referred in exchange for a payment for the
referral.®® In addition, the statute also pro-
hibits health care providers from engaging
in a regular practice of waiving, rebating,
giving, paying, or offering to waive, re-
bate, give or pay all or a part of a person’s
health insurance deductible.”’” Persons
who violate the statute may be subject to
a $5,000 fine.® The Idaho statue is po-
tentially broader than the federal AKS or
Stark in that it is not limited to items or
services covered by government health
care programs. Nevertheless, the statute
does contain some potentially significant
limitations. First, the statute was passed
by insurance companies that were at-
tempting to limit inducements for services
covered by health insurance. To that end,
the statute applies to services provided to
“claimants,”® which presumably means
those patients who submit claims to health
insurance: it is not clear to what extent the
statute would apply to others. Second,
by its express terms, it only applies to the
“treatment of physical or mental illness or
injury arising in whole or substantial part
from trauma.” Arguably, it would not
apply to treatment for other conditions.

Idaho Medical Practices Act

Idaho’s Medical Practices Act and
similar licensing statutes prohibit “fee-
splitting”, i.e., the dividing of fees or
gifts received for professional services
in exchange for referrals, or giving or
receiving rebates for services provid-
ed.’" It also prohibits offering rebates for
such services. The violation of the stat-
ute could result in professional discipline
and loss of licensure.* Although there do
not appear to be any reported Idaho cases
directly interpreting or applying the stat-
ute, the statute may apply in any situation
between physicians and potential referral
sources where some benefit is conferred
in exchange for referrals.® To that end,
it is potentially broader than the federal
AKS. The Idaho Board of Medicine has

used the Medical Practices Act to chal-
lenge arrangements in which physicians
share ownership or control of a practice
with non-physicians.

Corporate Practice of Medicine
Doctrine (CPOM)

Under the corporate practice of medi-
cine doctrine, only certain licensed health
care professionals (e.g., physicians) may
practice medicine; corporations may not
employ physicians to practice medicine
due to the risk that such an arrangement
would improperly influencing medical
judgment. It is not clear to what extent the
CPOM doctrine applies in Idaho. In Wor-
Iton v Davis, the Idaho Supreme Court
declared (arguably in dicta):

It is well established that no
unlicensed person or entity may
engage in the practice of the medi-
cal profession through licensed em-
ployees; nor may a licensed physi-
cian practice as an employee of an
unlicensed person or entity. Such
practices are contrary to public poli-
cy.M
Worlton appears to be an anomaly in

Idaho law: there do not appear to have
been any Idaho CPOM cases preceding
it, and Worlton has been largely ignored
since it issued. Idaho statutes expressly
or impliedly authorize hospitals, managed
care organizations, (MCOs), and certain
other licensed health care entities to make
health care available through employed
physicians, and the corporate code allows
physicians and other health care providers
to practice through professional service
corporations and associations.* Accord-
ingly, hospitals and other health care en-
tities commonly employ physicians and
other health care professionals. Never-
theless, the Idaho Board of Medicine has
periodically cited the Medical Practices
Act® and Worlton to warn that certain phy-
sician employment arrangements (outside
the scope of hospitals, MCOs, and other
licensed health care entities} may violate
the Medical Practices Act if they unduly
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interfere with the physician’s independent
medical judgment.’” Health care provid-
ers should at least consider the possibility
of CPOM issues when structuring em-
ployment relationships with physicians.

Conclusion

The foregoing is only a brief sum-
mary of some of the more significant laws
and regulations that may affect common
health care transactions. As in all cases,
the devil is in the details (as well as the
Code of Federal Regulations and CMS
Medicare Manuals). Attorneys and other
professionals who advise health care pro-
viders should review the relevant laws and
regulations whenever structuring a health
care transaction, especially if that transac-
tion involves potential referral sources or
implicates federal health care programs.
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